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MATTER OF: D a n i e l  L. F i s h e r  - S e t t l e m e n t  of 
D i s c r i m i n a t i o n  C o m p l a i n t  - Lump-Sum 
Monetary  Award 

DIGEST: 

Employee f i l e d  d i s c r i m i n a t i o n  c o m p l a i n t  when 
h e  was n o t  s e l e c t e d  f o r  a p r o m o t i o n .  
I n f o r m a l  s e t t l e m e n t  o f  c o m p l a i n t  w i t h o u t  any  
a d m i s s i o n  o f  d i s c r i m i n a t i o n  c o n t a i n e d  lump- 
s u m  mone ta ry  award t o  employee .  S i n c e  t h e  
award i s  r e l a t e d  t o  backpay  and is  l e s s  t h a n  
t h e  maximum amount r e c o v e r a b l e  i f  d i s c r i m i n a -  
t i o n  had b e e n  f o u n d ,  t h e  s e t t l e m e n t  may be 
implemented .  See B-206014, March 7, 1983,. 
62 Comp. Gen. . Only  t a x e s  and o t h e r  
manda to ry  d e d u c t i o n s  are r e q u i r e d  t o  be wi th -  
h e l d  f rom t h i s  award. 

_. 

T h i s  i s s u e  i n  t h i s  d e c i s i o n  c o n c e r n s  a lump-sum 
mone ta ry  award wh ich  was n e g o t i a t e d  i n  s e t t l e m e n t  of a n  
e m p l o y e e ' s  d i s c r i m i n a t i o n  c o m p l a i n t  u n d e r  T i t l e  VI1 of t h e  
C i v i l  X i g h t s  A c t  o f  1964,- as amended. 
t h e  award is r e a s o n a b l y  r e l a t e d  t o  backpay  and  i s  l e s s  t h a n  
t h e  maximum amount o f  backpay  which could have  been  r e c e i v e d  
i f  d i s c r i m i n a t i o n  had  been  f o u n d ,  t h e  i n f o r m a l  s e t t l e m e n t  
may be implemented .  

W e  h o l d  t h a t  s i n c e  

T h i s  d e c i s i o n  i s  i n  r e s p o n s e  t o  a r e q u e s t  f rom 
R.G. B o r d l e y ,  C h i e f ,  Accoun t ing  and  F i n a n c e  D i v i s i o n ,  
Defense  L o g i s t i c s  Agency ( D L A ) ,  c o n c e r n i n g  a n e g o t i a t e d  
s e t t l e m e n t  a g r e e m e n t  r e a c h e d  w i t h  M r .  D a n i e l  L. F i s h e r ,  
a DLA employee .  

M r .  F i s h e r  f i l e d  a d i s c r i m i n a t i o n  c o m p l a i n t  i n  March 
1982, when h e  was n o t  s e l e c t e d  f o r  p r o m o t i o n  t o  a g r a d e  
GS-13 s u p e r v i s o r y  p o s i t i o n .  A l though  t h e  agency  i n v e s t i g a -  
t i o n  found  n o  suppor t  fo r  h i s  a l l e g a t i o n s  o f  d i s c r i m i n a t i o n ,  
t h e  a g e n c y  a g r e e d  t o  a n e g o t i a t e d  s e t t l e m e n t  a g r e e m e n t  d a t e d  
J u n e  1 5 ,  1983. I n  c o n s i d e r a t i o n  f o r  M r .  F i s h e r  w i t h d r a w i n g  
h i s  c o m p l a i n t  and n o t  f i l i n g  s u i t  u n d e r  T i t l e  V I 1  of t h e  
C i v i l  R i g h t s  A c t  o f  1964, a s  amended, 42 U.S.C. 5 2000e-16 
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( s u p p .  I V ,  1980), DLA a g r e e d ,  (1) n o t  t o  t a k e  r e p r i s a l  
a c t i o n  and  ( 2 )  t o  p a y  M r .  F i s h e r  $595 i n  " f u l l  and  f i n a l  
se t t lement"  o f  h i s  c o m p l a i n t .  The a g r e e m e n t  s t a t e s  t h a t  t h e  
lump-sum mone ta ry  award, " r e f l e c t s  t h e  n e g o t i a t e d  d i f f e r e n c e  
be tween GS-12 and  GS-13 pay" d u r i n g  M r .  F i s h e r ' s  t e m p o r a r y  
d e t a i l  of n e a r l y  3 months t o  t h e  h i g h e r  l e v e l  p o s i t i o n  pr ior  
t o  t h e  s e l e c t i o n  of someone e lse  f o r  t h e  permanent  promo- 
t i o n .  The a g r e e m e n t  a l so  s ta tes  t h a t  t h e  agency  d o e s  n o t  
a d m i t  t o  any  d i s c r i m i n a t i o n  i n  t h i s  mat te r .  

The agency  q u e s t i o n s  payment of t h e  mone ta ry  award e v e n  
though t h e  amount is c o n s i d e r a b l y  less t h a n  would have  been  
d u e  i n  a backpay  award i f  d i s c r i m i n a t i o n  had been  found.  
The a g e n c y  a l so  q u e s t i o n s  what  d e d u c t i o n s  s h o u l d  be made 
from t h e  award.  

I n  a r e c e n t  d e c i s i o n ,  B-206014, March 7 ,  1983, 
6 2  C o m p .  Gen. , w e  h e l d  t h a t  F e d e r a l  a g e n c i e s  h a v e  t h e  
a u t h o r i t y  t o  i n f o r m a l l y  s e t t l e  d i s c r i m i n a t i o n  c o m p l a i n t s  
f i l e d  u n d e r  T i t l e  V I 1  o f  t h e  C i v i l  R i g h t s  A c t  of 1964; 
as  amended, and t o  make awards  o f  backpay ,  a t t o r n e y ' s  f e e s  
o r  costs, w i t h o u t  a c o r r e s p o n d i n g  p e r s o n n e l  a c t i o n  and  wi th -  
o u t  a f i n d i n g  of d i s c r i m i n a t i o n .  However, w e  a l so  h e l d  t h a t  
t h e  amount o f  t h e  award a g r e e d  upon m u s t  be  re la ted to  back- 
pay and  may n o t  e x c e e d  t h e  maximum awount t h a t  wou ld  b e  
r e c o v e r a b l e  u n d e r  T i t l e  V I 1  i f  a f i n d i n g  o f  d i s c r i m i n a t i o n  
had been  made. F i n a l l y ,  w e  s t a t e d  t h a t  no compensa to ry  or 
p u n i t i v e  damages would be a l l o w e d  s i n c e  t h e y  a r e  n o t  per- 
m i t t e d  u n d e r  T i t l e  V I I .  

I n  t h e  p r e s e n t  case, t h e  award t o  M r .  F i s h e r  appears 
r e a s o n a b l y  r e l a t e d  t o  backpay  s i n c e  i t  approximates a tempo- 
r a r y  p romot ion  t o  t h e  h i g h e r  l e v e l  p o s i t i o n  d u r i n g  t h e  
p e r i o d  M r .  F i s h e r  was d e t a i l e d  t o  t h a t  h i g h e r  l e v e l  posi- 
t i o n .  I n  a d d i t i o n ,  t h e  agency  h a s  i n d i c a t e d  t h a t  t h e  amount 
is c o n s i d e r a b l y  l ess  t h a n  t h e  maximum amount t h a t  would have  
been r e c o v e r a b l e  u n d e r  T i t l e  V I 1  i f  a f i n d i n g  o f  d i s c r i m i n a -  
t i o n  had been  made. T h e r e f o r e ,  w e  c o n c l u d e  t h a t  t h e  n e g o t i -  
a t ed  s e t t l e m e n t  may be  implemented.  

As t o  t h e  a g e n c y ' s  q u e s t i o n  c o n c e r n i n g  a p p r o p r i a t e  
d e d u c t i o n s  f rom t h i s  award ,  w e  n o t e  t h a t  u n d e r  r e g u l a t i o n s  
p r o m u l g a t e d  by t h e  E q u a l  Employment O p p o r t u n i t y  Commission, 
29 C.F.R. S 1613.271, a n  award of backpay u n d e r  T i t l e  V I I ,  
i f  t n e r e  h a s  been  a f i n d i n g  o f  d i s c r i m i n a t i o n ,  i s  t o  be  com- 
p u t e d  i n  t h e  same manner a s  backpay  u n d e r  t h e  Back Fay A c t .  
See 5 C . F . R .  S 550.805 ( 1 9 8 3 ) .  However, t h i s  i n f o r m a l  
s e t t l emen t  of M r .  F i s h e r ' s  c o m p l a i n t  d o e s  n o t  i n v o l v e  any  
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f i n d i n g  or a d m i s s i o n  of d i s c r i m i n a t i o n ,  and t h e  mone ta ry  
award is  re la ted  t o  b u t  does n o t  p r e c i s e l y  c o r r e s p o n d  t o  a 
c a l c u l a t i o n  of backpay  unde r  t h e  Back Pay A c t .  As s t a t e d  
above ,  w e  have  d e t e r m i n e d  t h a t  t h i s  award is l e s s  t h a n  a n  
award of backpay  u n d e r  a f i n d i n g  o f  d i s c r i m i n a t i o n ,  
i n c l u d i n g  t h e  u s u a l  d e d u c t i o n s  p e r t a i n i n g  t o  a backpay  
award. A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t  t h e  o n l y  d e d u c t i o n s  
w h i c h  s h o u l d  be made from t h e  award would be f o r  t a x e s  or 
o t h e r  manda to ry  d e d u c t i o n s  as migh t  be made f rom,  f o r  
example, i n c e n t i v e  o r  p e r f o r m a n c e  awards.  

Comptroller G b n e r a l  
of t h e  U n i t e d  S t a t e s  
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